






















c. Third Extension of Time 

Third, the due date for the City's response to the NOI and the production of 
documents, and for the deposition of City officials, was extended to November 4, 
and November 11, 2016. In return, the City agreed to forebear on the notices to 
quit, and not to move forward on evictions until November 25. 
On November 4, in accord with the due date set by the Third Extension of Time, 
the City filed its response to the NOi and produced documents in response to the 
subpoena. On the same day, having availed itself to the extensions, the City then 
immediately filed its unlawful detainer actions, notwithstanding its agreement to 
forebear doing so until November 25. The City's filing of its unlawful detainer 
action was the next step in the legal process of evicting American Flyers and 
Atlantic. 

III. General Requirement re: Proprietary Exclusive Operations 

If the airport sponsor lawfully may opt to provide an aeronautical service 
exclusively, it must use its own employees and resources. Notably, the manner 
under which a sponsor exercises a proprietary exclusive operation also remains 
under the purview of Grant Assurance 22. Limitations imposed by the airport 
sponsor on aeronautical users , including service providers, may not conflict with 
the sponsor's obligations to provide access to the airport on reasonable and not 
unjustly discriminatory terms and other applicable federal law. FAA Order 
5190.6B, 11 4.3. 

IV. Federal Deeds 

It is a "well-established [interpretive] canon that federal land grants are to be 
construed in favor of the government, with any doubts resolved in the 
government's favor." Montara Water Sanitary v. County of San Mateo, 598 F. 
Supp .2d 1070, 1081 (N.D. Cal. 2009) (quoting See United States v. Union Pacific 
R.R. Co., 353 U.S. 112, 115-16, 77 S.Ct. 685, 1 L.Ed.2d 693 (1957)). "The strict 
set of limitations on the use ... of such property reveals Congress's expectation 
that the ... [FAA] would serve as a final check on actions potentially harmful to 
the airports, wielding an effective veto power." Montara, 598 F. Supp.2d at 
1082-15. 
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V. Documents Provided by the City As Evidence of Readiness and/or 
Preparations for the FBO 

In addition to the Workplan discussed in the Interim Order, the other documents 
the City provides are equally bare bones. As further support for its preparations, 
the City provided an e-mail exchange with the Naples (Florida) Airport Authority. 
The City inquires whether the Naples Airport Authority "would not object to 
sharing with us the issues associated with a public FBO ." In his August 31, 2016 
response to this inquiry, the Senior Director of Airport Operations replies that he 
"would be happy to help in anyway I can," but the City provides no further detail 
regarding that exchange. NOi Response, Ex. 41. This seemingly casual exchange 
hardly evidences the City's readiness to provide services currently provided by 
Atlantic . 

The City also provided a September 15, 2016 letter to a company seeking a 
"proposal to develop business plan for a new Fixed Based Operator" at SMO, but 
the City provides no submitted proposal or any information about a selection of a 
contractor to provide such plan . That this letter is dated the same day the City 
served Atlantic with Notices to Quit and Vacate evidences little forethought by the 
City of the magnitude of responsibilities to establish and demonstrate the present 
readiness to provide aeronautical services prior to seeking to evict current service 
providers - Atlantic and American Flyers. NOI Response, Ex. 42. 
Indeed, the City's initial effort to obtain insurance for its new operation is only 
evidenced by an internal email of September 20 indicating that staff will check 
with the City's broker to see what type of information the broker will need to 
provide a quote. NOI Response, Ex. 45. 

VI. City's Desire to Avoid Transaction Costs Associated with Standing Up 
its Proprietary FBO 

As additional justi fication for its actions, the City argues that it must first act to 
evict Atlantic now, because if it was "required to wait until its planning was 
complete and FBO employees were trained and hired in order to commence the 
removal proceedings, the City would be greatly prejudiced." This is because the 
City would "necessarily have to pay the employees for the proprietary exclusive 
FBO even though they would not be performing their needed function during the 
pendency of the UD proceedings." NOI Response, p.23. 
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The transition from privately - to sponsor-proffered aeronautical services should be 
amicably coordinated to ensure no break in aeronautical services and the City's 
preemptive efforts to remove an aeronautical service provider from the premises of 
SMO before the City is fully ready to assume such services is per se unreasonable. 
In this case, the affected FBOs - and all the other aeronautical users at SMO - are 
operating without leases or even holdover agreements and have been doing so 
since June 2015. Notably, such irregularities regarding property relations at the 
airport have existed well before the council first directed the establishment of the 
proprietary exclusive on August 23, 2016. The council resolution directing the 
establishment of the proprietary exclusive (among other resolutions addressing 
fuel) also contains illegal directives to restrict aviation fuel to nonleaded products 
that many or most aircraft cannot use. Given these circumstances, the FAA must 
act to protect the integrity of SMO and assure that aeronautical service providers 
are protected. 

In conclusion , the City's eviction actions are much too precipitous given the City is 
still very much in the early planning stages. Under Grant Assurance 22, the City 
must allow aeronautical service providers to operate at SMO. The City's plans to 
assume such services are much too nascent to justify the City's current eviction 
actions, and the plans fail to provide for the continued operation of the current 
service-providers on reasonable terms. While we recognize the need limit 
transition costs, certain reasonable transition costs are inevitable and the City will 
have to have its staff hired and trained at some reasonable time in advance of its 
proposed takeover of aeronautical to ensure a smooth transition with no gap in 
services. Simply put , this is a cost of implementing a new business. 

VII. City's Legal Actions Are Merely Procedural 

In its response to the NOi , the City characterizes its Notices to Quit and Remove as 
being merely initial and/or procedural. According to the City, the Notices: 

• Change nothing. NOi Response, p. 2; 
• Have no practical effect if not followed by an Unlawful Detainer action. 

NOi Response , p.32 (emphasis provided); and 
• Merely "serve to preserve the City's rights to initiate eviction 

proceedings .. " NOi Response, p.22 (emphasis added). 
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FAA rejects these characterizat ions based on the mandatory language of the 
notices. In addition, the City has since filed its Unlawful Detainer actions, thereby 
further diluting the weight of such characterizations. 

Finally, the City, taking this logic one step further, even downplays the immediacy 
of its unlawful detainer actions as having no effect until it actually moves to 
"enforce a UD judgment." NOI Response, p. 32. The FAA rejects the City's 
efforts to dismiss its efforts. 

In sum, given the City's stated policy to close the airport, and the commercial 
instability and uncertainty it created for aeronautical service providers, its ongoing 
legal actions to evict tenants violate its assurance to "make the airport available as 
an airport for public use on reasonable terms .... " The City's ongoing eviction 
action is inherently inconsistent, absent conditions not present here, with the 
assurance that requires the City to provide access to SMO to aeronautical service 
providers on reasonable terms. 
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